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1

LOCAL SELF-GOVERNMENT, SO CALLED, AS IT IS

FOUND IN THE CONSTITUTION OF MICHIGAN.

BY OTTO KIRCBNKB,

President of the Association.

It is not my purpose to enter upon a detailed exami-

nation of mnnicipal government as it now exists, but to

confine myself to the consideration of some of the consti-

tutional limitations that rest upon the legislative power

to deal with the matter.

At the outset I remark that the phrase "local self-

government " is not a happy one. When taken literally

or in its popularly accepted sense, it is a delusion. It is

nothing more than a convenient label for the American

theory that favors distribution rather than centralization

of political power. In practice all mere theory is merged

in the law of the land. What it fails to express does not,

in fact, exist.

In an early case* it was claimed that an Act of the

Legislature was void because, as was contended, it vio-

lated fundamental principles of our system of govern-

ment.

The Supreme Court, in overruling the objection, said

the argument is one that might be pressed upon the Legis-

lature with great force, but could not be entertained by

the judiciary.

The Court, in the same connection,! said:
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•The People vs. Mahaney, 18 Mich., 600.

tld Ibid, p. 501.

LOCAL SELF-GOVERNMENT.

27

"An unbroken series of decisions in this State has

settled the rule of law that before we can declare an Act

of the Legislature invalid, its provisions must be found to

conflict with the constitution."

The State in its sovereign capacity is the source of all

political power. Inherent in it is the all pervasive power

of police.

In speaking of it, Blackstone* said: "It is the due

regulation and domestic order of the kingdom whereby

the inhabitants of the State, like members of a well-gov-

erned family, are bound to conform their general behavior

to the rules of propriety, good neighborhood and good

manners, and to be decent, industrious and inoffensive in

their respective stations."

Benthamf said:

" Police is the general system of precaution either for

the prevention of crimes or calamities.

Its business may be distributed into eight branches:

1. Police for the prevention of offenses.

2. Police for the prevention of calamities.

3. Police for the prevention of epidemic diseases.

4. Police of charity.

5. Police of interior communication.

6. Police of public amusement.

7. Police for recent intelligence.
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8. Police for registration.

Judge Cooley^ says: "The police of a State in a com-

prehensive sense embraces its whole system of internal

regulation by which the State seeks not only to preserve

the public order and to prevent offenses against the State,

but also to establish for the intercourse of citizens with

•Oom.: 182.

t Works. Part IV, p. 187.

tOonstl. Llms., 6th Id., p. 7M.
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citizens those rules of good manners and good neighbor-

hood which are calculated to prevent a conflict of rights

and to insure to each the uninterrupted enjoyment of his

own, so far as is reasonably consistent with a like enjoy-

ment of rights by others."

To this power all rights are subject. It dominates

every relation in its remotest recesses and ramifications.

Its exercise belongs to the State in its organic unity,

except so far as, by the constitution, it has been vested

elsewhere.

The constitution of Michigan has carefully recognized

the political divisions of the State as ancient municipali-

ties and jealously guarded certain of their privileges.

But the integral existence of the municipalities themselves

does not rest upon stable foundations. A county free

from debt may have a portion of its territory detached

and annexed to a county burdened with debt. If the

partition of the county leaves it sixteen townships, it may,

by express provision of our constitution,* be accomplished

not only without the consent, but against the protest of

the people of the detached territory. It is common prac-

tice to enlarge the boundaries of cities by taking in adja-

cent territory to the dismemberment of other municipali-

ties against the wishes and sometimes against the protest

of the people immediately concerned. The two cities of

East Saginaw and Saginaw City were consolidated into
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one city, by an Act of the Legislature, against the protest

of some and, as charged, against the wishes of a ma-

jority of the citizens of one of the cities. The power

of the Legislature in that behalf was never questioned.

The legislation was unsuccessfully contested on other

grounds.f

•Art. V,g. 2.

t Smith vs. Mayor and Common Council of Sagloaw. 81 Mich , 123.

Plstorius vs. Stumpel. 31 Mich., 133.

Carlisle vs. Saginaw. 34 Mich., 184.
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Judge Cooley, in speaking upon the subject, * says:

"Restraints on the legislative power must be found in

the constitution of the State, or they must rest alone in

the legislative discretion. If the legislative action in

these cases acts injuriously to the municipalities or to

individuals, the remedy is not with the courts. The courts

have no power to interfere, and the people must be looked

to to right through the ballot box all these wrongs."

This condition of things is not confined to Michigan.

In a recent case that arose in Missouri the Supreme

Courtf said:

"A citizen, or a number of citizens may be subtracted

from a county free from debt having no taxation for

county purposes and added to an adjacent one Whose

debts are heavy and whose taxing powers are exercised

to the utmost extent allowed by law; and this too without

consulting their wishes. It is done every day. Perhaps

the majority of the people thus annexed to an adjacent

or thrown into a new county by the division of an old

one may have petitioned the legislature for this change,

but this is no relief to the outvoted minority or the

individual who deems himself oppressed or vexed by the

change."

*********

"It must be borne in mind that these corporations,

Generated for guest (University of Michigan) on 2014-01-14 19:20 GMT / http://hdl.handle.net/2027/uc1.b3508670
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

whether established over cities, counties,townships. * * *

are never and can never be intrusted with any legislative

power inconsistent or conflicting with the general laws of

the land or derogatory to those rights, either of person

or of property which the constitution or the general laws

guarantee. They are strictly subordinate to the general

•Constl. Lima., pp. 229-230.

tcity of St. Louis vs. Allen, 18 Mo., 400.
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laws and merely created to carry out the purposes of those

laws with more certainty and efficiency."

The township system is a peculiarly American institu-

tion and has been preserved by the constitution.* It

provides that one supervisor; one township clerk, who

shall be ex-officio school inspector; one commissioner of

highways; one township treasurer; one school inspector;

not exceeding four constables; and one overseer of high-

ways for each highway district, whose powers and duties

shall be prescribed by law, shall be elected annually, on

the first Monday of April, in each organized township.

The several officers so named possessed a historic sig-

nificance; and their recognition by the constitution, it

has been held, perpetuates them with the incident powers

as they were known at the time of the adoption of the

constitution.

The Supreme Court said of them f"their powers were

subject to legislative modification but no legislation could

abolish the offices or take away all their functions" and,

quoting from the Detroit Public Works case,}: "that the

regulation of township affairs legally concerning but the

people of the town can not be lawfully vested in any of-

ficers imposed upon the township from without."

The incorporation of cities and villages has, in ex-

press terms been provided for by the constitution! and

the legislature is empowered fl to confer upon them such
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powers of local legislation and administrative powers as

it may deem proper.

The constitution further provides % that "judicial offi-

•Art. XI, »1.

+ Hubbard vs. The Board, Springwells, 25 Mich. 113.

*24 Mich. 44.

• Art. XV, 613.

I Art. IV, »38.

f Art. XV, 114.
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cerB of villages shall be elected or appointed, at such

time, and in such manner, as the legislature may direct."

There seems to be no limit to the powers that may be

granted to cities or villages in the exercise of their mu-

nicipal functions except as to taxation, borrowing money,

contracting debts and loaning their credit, which the leg-

islature is, in express terms, required to restrict.*

The constitution nowhere defines the powers that in-

herently belong to cities and villages as such; yet, it

seems, that it is not competent for the legislature to de-

prive a city of any of the essential features that have

always characterized them.

The Supreme Court has said + "cities and kindred

municipalities are the oldest of all existing forms of gov-

ernment and every city charter must be rationally con-

strued as intended to create a corporation which shall

resemble in its essential character the class into which it

it is introduced."

It also said: %

"It is also a principle well settled that our state policy

recognizes and perpetuates local governments through

various classes of municipal bodies whose essential char-

acter must be respected as fixed by usage and recognition

when the constitution was adopted. Any legislation for

any purpose which disregards any of the fundamental

and essential requisites of said bodies has always been
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regarded as unsound and unconstitutional."

And again: %

"Dnder our system we can have no governments gen-

eral or special that do not immediately represent a popu-

lar constituency; and no properly called governmental

•Const. Art. XV 8 13.

t Torrent vs. Muskegon, 47 Mich. 115

t Atty. Genl. vs. Det. Com. CouncU, 58 Mich. 216.
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power can be lodged anywhere else. Our state constitu-

tion has provided for local municipalities embracing

counties, cities, villages, townships, townships and school

districts, which, it has been held, mean such bodies of

those names as were of a nature familiar and understood."

It seems then that the constitutional powers vested in

the municipalities whether counties, townships, cities or

villages are granted either in express terms or are implied

from the inherent nature of the municipalities them-

selves. *

They consist mainly in the election of certain officers;

and through them in the exercise of the functions and

privileges that pertain to these officers as such. Beyond

that the municipalities are subject to the will of the leg-

islature. The exercise of its power is not limited by

so called theories of government but by expediency hav-

in view the general good.

It is a popular error that municipalities are created

solely of purposes of local government. They are largely

used as governmental agencies of the state. The distinc-

tion between acts performed by them in that capacity and

acts purely municipal is not always observed. It can not

be understood without keeping in mind the dual nature of

municipal corporations. They are public in so far as they

represent the State in its political capacity. They are

private in so far as they represent merely the local inter-
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ests committed to them. This distinction found abun-

dant illustration in the celebrated Park case f where a

legislative attempt to compel the city of Detroit to estab-

lish a park was successfully resisted. In that case the

court said:

"Municipal corporations, considered as communities,

• Torrent vs. Muskegon, 47 Mien. 115.

t82 Mlon., 228.
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endowed with peculiar functions, for the benefit of their

own citizens, have always been* recognized as possessing

powers and capacities, and as being entitled to exemption

distinct from these which they possess or claim as con-

veniences in state government. If the authorities are

examined it will be found that these powers and capaci-

ties, and the interests which are acquired under them, are

usually spoken of as private, in contradistinction to those

in which the state is concerned and which are called pub-

lic; thus putting these corporations as regards all such

powers, capacities and interests, substantially on the foot-

ing of private corporations. It is well stated by Lewis,

0. J., in Western Saving fund Society vs. Philadelphia,

31 Penn. St., 183, in speaking of the municipal corpora-

tion as the owner of gas works: 'The supply of gas light

(he says) is no more a duty of sovereignty than the supply

of water. Both these objects may be accomplished

through the agency of individuals or private corporations,

and in very many instances they are accomplished by

these means. Blending the two powers in one grant did

not destroy the clear and well settled distinction, and the

process of separation is not rendered impossible by the

confusion. In separating them regard must be had to

the object of the Legislature in conferring them.' "

The care of streets and highways, like some other
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matters of State concern, has, it seems, been committed

to the municipalities by the constitution, and cannot, for

that reason, be taken from them.

This results, so far as townships are concerned, from

the fact that each township is, by the constitution, re-

quired to elect a commissioner of highways, whose duties

as understood at the time the constitution was adopted,

embraced the care of highways.* So far as cities and

,~» Hubbard vs. Springwells, 25 Mich., 113.
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villages are concerned it results from the fact that as

municipal institutions the/ were perpetuated by the con-

stitution and that the care of streets had, up to the time

of its adoption, always been committed to them. Per-

haps it also results from the fact that, in the language of

Mr. Justice Campbell,* " a city or village is only a town-

ship with such additional authority as the wants of an

urban population may render important." I say perhaps

because I am not free from doubt whether the language

of the learned judge, in view of the circumstances under

which it was used, is applicable here.

Norwithstanding the constitutional investiture of the

municipalities with the care of streets their action in that

behalf is State action. That has been often decided.

I shall refer to two cases which I have selected for the

reason that they serve to further illustrate the dual char-

acter of municipal corporation. In the former casef a

woman recovered heavy damages against the City of De-

troit for an injury sustained in falling into an excava-

tion made in a street, by a contractor of the city, in the

construction of a sewer.

The Court, in affirming the judgment, said::}: "It

is also to be observed that the power under which they

(the city) acted and which made that lawful which would

otherwise have been unlawful (to wit, the construction of

the sewer and the excavation in the street for that pur-
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pose) was not a power given to the city for governmental

purposes. The sewers of the city, like its works for sup-

plying the city with water, are the private property of

the city—they belqng to the city. The corporation and

its corporators, the citizens alone are interested in them—

•In Atty. Oenl. vs. Burrell, 81 Mich., 35.

t Detroit vs. Covey, 9 Mich., 185.

t Id. p. 184.
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the ontside public or people of the State at large have

no interest in them as they have in the streets of the

city, which are public highways."

In the other case * the same Court held the plaintiff

not entitled to recover for an injury received in conse-

quence of the neglect of the city to keep a crosswalk in

a public street in repair for the reason that, in the lan-

guage of the Court:f M Public officers, whose offices are

created by act of the legislature, are in no sense mu-

nicipal agents, and that their neglect is not to be regarded

as the neglect of the municipality, and their misconduct

is not chargeable against it unless it is authorized or rat-

ified expressly or by implication."

The State uses counties, either singly or in aggrega-

tion, as well as townships, oities and villages as agencies

for the election of judicial officers.

The constitution % provides that Circuit Judges shall

be elected by the electors of each circuit and that § in

each county the people shall elect a Probate Judge.

That in providing for the election of a Circuit Judge

by the electors of each circuit the framers of the consti-

tution were not wholly governed by a regard for the

theory of so-called local self-government appears from

the fact that they also provided || that a Judge elected in

one circuit may officiate in another, and thatf the legis-
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lature may alter the limits of judicial circuits, or increase

the number of the same, without affecting the tenure of

any Circuit Judge already elected.

But for these constitutional provisions, nothing would

stand in the way of the appointment of all judicial officers

• School vs. Blakely, 21 Mich.. 84.

t Id. p. 113.

tArt. VI,» 8.

6 Id. Ibed 813.

I Const., Art. VI., IU.

86 MICHIGAN POLITICAL SCIENCE ASSOCIATION.

by the Governor or their election by the people of the

State at large, which ever way the Legislature might

direct.

In one of the counties the supervisors, regarding the

Judge of Probate as a county officer, claimed they had

the power to control his compensation.

The matter was taken to the Supreme Court, which

in disposing of the case* said:

"It is very clear to us that the duties performed by

the Probate Judges are in no sense services performed

for their respective counties, and that they are in no

sense county officers. They exercise a portion of the

judicial and prerogative power of the State and can not

be subjected to the direction of any body inferior to the

legislature. It is very plain that if their salaries can be

put under the complete control of any local body and be

changed in its discretion, it will be an unlawful abdica-

tion of the power of the State which can not be upheld

on any principle. The legislature is the only body hav-

ing charge of the State interests. It can not be liable

to the local passions and prejudices which may and often

do produce confusion in local affairs, and which if allowed

free action may destroy the independence and break up

the business of one of the most important branches of

our judicial system."

In 1865 the legislature enacted a statute authorizing
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the Governor, with the advice and consent of the Senate,

to appoint four police commissioners for the city of De-

troit. They were given power to appoint all police offi-

cers, and it was made mandatory upon the city to levy

annually the amount ascertained by the commission to be

necessary to defray the expenses of the Police Depart-

ment.

•Donvllle vs. Manistee Supervisors, 40 Mich. 688.
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The Supreme Court in sustaining the constitutionality

of the statute among other things said:*

" The taxation under the act, it is said, is really in

the hands of a Police Board, a body in the choice of

which the people of Detroit have no voice. This argu-

ment is one which might be pressed upon the legislative

department if it were true in point of fact. But as the

people of Detroit are really represented throughout,

the difficulty suggested can hardly be regarded as

fundamental. They were represented in the legislature

which passed the act, and had the same proportionate

voice there with other municipalities in the State, all of

which receive from that body their powers of local gov-

ernment, and such only as its wisdom shall prescrible

within constitutional limits. They were represented in

that body when the present Police Board was appointed

by it and the Governor, who will thereafter fill the vacan-

cies, will be chosen by the State at large, including their

city."

The constitutionf provides that the Board of Super-

visors, and in the county of Wayne the Board of County

Auditors, shall have the exclusive power to prescribe and

fix the compensation for all services rendered for and to

adjust all claims against their respective counties.

This provision which, in its terms, is so sweeping,
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has been held not to apply to claims for services not of a

local nature.

Accordingly, where a village Board of Health had

contracted, with relator, for the care of a small-pox pa-

tient, the Supreme Court % issued a mandamus to compel

the Board of Supervisors to allow the relator the stipu-

* People vs. Maboney, 18 Mlob., MO.

tArt. X, UO.

* People vs. Supervisors of Macomb Co., 3 Mich- 476.
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lated compensation. And, in a later case,1*' a mandamus

was issued to the Board of Auditors for Wayne county

to compel the allowance of the salary of the clerk of the

Police Court of the city of Detroit, as fixed by the Com-

mon Council, under a statute in that behalf.

The Supreme Court in disposing of the case among

other things said: f

"It would be anomalous, to say the least, if the

county authorities could control the policy of the State

within their limits by regulating or practically withhold-

ing the means of employing the needful agencies. We

can not regard the construction which has prevailed as in

the least degree conflicting with the fair meaning or plain

terms of the constitution when the law has in these cases

pointed out any other mode of adjustment or regulation

of salaries or compensation than that by the county

boards. The latter have no right to review them, and

must allow and pay them as they have been already

legally ascertained and liquidated."

There is perhaps no subject that touches the people

of each locality closer than the education of their chil-

dren. Yet under the constitution the interest of the

State is made paramount; so that, in the language of the

Supreme Court,% "the whole primary school system has

been confided to the legislature", and it has been held

competent§ for the legislature to provide for the election
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or appointment of such school officers and in such man-

ner as in its judgment may seem best.

The time allowed for the presentation of this paper

does not admit of a full citation of authorities bearing

upon the subject. If those I have referred to serve to

•People vs. Board of Auditors, 13 Mich. 238.

tldlbid, 287.

t Beller vs. But, 78 Mich. 11.

lid Ibid.
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illustrate the extent and limits of so called local self-

government under the constitution, the objects of this

paper will have been largely accomplished.

It appears, then, that the theory of local self-govern-

ment, so called, as we find it in our constitution, with the

exceptions already noted, does not trench upon the police

power of the State.

It has always been the policy in Michigan to make

the municipalities large repositories of political power.

The practice harmonizes well with the spirit and aspir-

ations of the people, and it has been largely justified

by results. But the fact remains that, under the consti-

tution, the practice is not compulsory but born of legisla-

tive discretion. This discretion is an active not a passive

power. It must be exercised when occasion demands,

and the public good may not be sacrificed to impracti-

cable theories of what ought or should be.

When the State commits primary education, the pub-

lic peace, the public health, or other matters of State

concern to the care of localities immediately concerned,

it can only find justification for so doing in the fact that

the trust primarily reposed in and resting upon it can in

that way be most effectively discharged. So long as it is

the duty of the State to leave such matters with the local-

ities is clear. But when it is not, it is equally clear

that it is the duty of the State to create other agen-
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cies for the execution of its sovereign powers. Every

political power implies a corresponding obligation. No

mere theory justifies neglect to perform it. Theory is

but generalization from experience. When it produces

good results, it is to that extent justified. When in its

practical application theory fails to achieve its promised

results, the necessity for its modification, or overthrow,

has been demonstrated, and it is the duty of the legisla-

ture to act accordingly.

